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EDITORIAL

The General Counsel and the Board
The Legal Professionals Practice of Egon Zehnder International is one of our firm’s diverse
functional practice groups. Now in existence for five years, the Practice handles over 100
high-profile assignments in the legal field every year. More than half of these engagements
relate to searches for General Counsels. Supported by a group of dedicated researchers, our
team of experts, listed in the back of this publication, takes care of these critical placements
for our clients.
Our Experts publications aim at globally disseminating the experience and thoughts of
leading General Counsels as well as our own insights and ideas. Our day-to-day interactions
with senior legal practitioners and their key interlocutors provide us with a privileged view
on how the environment and the profession of the General Counsel are evolving.
For each issue of Experts we choose topics that we believe will be of great interest not only
to General Counsels, but also to CEOs and Boards of Directors. While in our first issue we
focused on the challenge of increased pressure on companies regarding compliance and
what role the General Counsel should play in this new field, the second Experts publication
looked into what constitutes the core of our profession: best practices in General Counsel
selection and recruitment.
Here, in Experts No. 3, we dive into the sensitive relationship between the General Counsel and the Board of Directors. The increased importance of professional governance also
impacts the role of legal officers, both in how they deal with governance issues themselves
and in how they interact with the board as a whole and its individual members. This subject
is also critical in the various Board Effectiveness Reviews we undertake every year.
In this issue, in addition to interviews with Beat Hess, former Legal Director of Shell, and Ben
Heineman, former General Counsel of GE, two of our colleagues share their observations and
recommendations on interaction between the board and the General Counsel. Jörg Thierfelder
describes the complexity of the General Counsel position and the enhanced expectations from
boards, imposed externally and internally, while Ian Maurice zooms in on the meaning and
relevance of the Company Secretary as an additional role next to the General Counsel.
We hope that this publication will again trigger reflection about your own situation and how
it might be enhanced. It would be a pleasure for us to discuss in more detail any questions
or concerns you may have about finding and positioning top talent for the General Counsel
role in your organization and along your corporate governance.
The Legal Professionals Practice
Egon Zehnder International
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INTERVIEW

Interview
Beat Hess
Former Legal Director at Royal Dutch Shell

Beat Hess, former Legal Director at Royal Dutch
Shell, has seen the role from all sides – as General
Counsel, Company Secretary, Executive Committee
member, and Non-executive Director. EXPERTS invited him to share some insights on best practices
and roads best left untraveled.
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“Whether the issue is governance or strategy, the degree
to which the General Counsel
can make a contribution boils
down to establishing trust
with the board.”

INTERVIEW
Experts: How has the relationship between the
General Counsel and the Board of Directors
changed over the past ten to 15 years?
Beat Hess: The key development beyond doubt is

that the General Counsel has gone from being seen
as a necessary evil – or even an unnecessary evil – to
being seen as a trusted advisor to the board. At Shell
I attended and actively participated in all board
meetings. This significant change was introduced
shortly after I joined Shell in 2003. Board members
looked at me, among other things, as the mitigator of
exposure to liability and other risks.
When you were advising the board on possible
liabilities, how often were there issues for a director personally?

Issues of personal liability rarely arose at board meetings. That said, if I sensed that board members were
worried about their own exposure, I would take the
initiative to address what might be their concerns and
reassure them that they were not personally at risk.
Do litigators often try to hold directors personally liable?

If your company is quoted in the U.S., you can take it
for granted that, as a board member, sooner or later
you will be included in a lawsuit. That is increasingly happening in Europe as well. In securities class
actions, for example, board members are almost always automatically included.
What is the logic behind that?

Plaintiffs often know that including individual board
members in the suit is meritless, but it can provide
them with leverage in negotiations. They offer to
drop a particular Director from the suit if you agree
to something they want, like easy access to certain
documents or witnesses. It’s pure blackmail. Plaintiffs know that board members do not like to be
named in lawsuits. Further, litigation increasingly
involves some criminal element: Plaintiffs allege
fraud, misleading information, forgery in documents
– charges that are extremely upsetting to Directors,
especially when they are reported in the press. Litigators have endless fantasies about what they can
sue for, so that kind of litigation has increased enormously.
What did you do as General Counsel to prevent
those kinds of risks for board members?
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We conducted regular risk analysis, and we had issues briefings for the board. The issues ranged from
environmental matters, such as the effects on polar
bears and gray whales, to litigation, to extreme legal
instability in certain countries. We had a very structured process of taking the board regularly through
all of these issues, with matrices that depicted the
likelihood of a particular occurrence and its potential impact.
To what extent does D&O – Directors and Officers – liability insurance protect individual board
members? Aren’t there usually exclusions for
fraud or criminal acts?

There are exclusions, and some companies will only
insure in situations where the company cannot give
an indemnity. Actually, the company might as well
provide an indemnity to board members and then
limit D&O insurance to situations like derivative
litigation, where the company cannot insure the
board member because it is the plaintiff. The company cannot indemnify and sue at the same time.
Did you see yourself primarily as an advisor to
the board as a whole or to its individual members?

We tried to avoid counseling individual board members because it would almost certainly have entailed
conflicts. If board members had an issue personally,
related to the company, we provided them with outside counsel. Ultimately, my job was to look after the
interests of the company, which meant our shareholders, not individual board members or even the
board as a whole.
What did that mean for the relationship between the General Counsel and the Chairman
of the Board?

The Chairman is certainly more exposed than other
board members, but, like I said, we counseled the
board as a whole. Of course, for special events like
the Annual General Meeting we counseled the
Chairman about issues that were likely to come up,
especially those where there could have been legal
minefields. One is tempted to carefully script what
a Chairman should say. However, we generally
advised him to speak from the heart rather than
appearing artificial in order to avoid an issue. If
someone wanted to make a case out of something the
Chairman said, we would defend it.
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“Board members have
become more sensitive
to particular issues that
they were largely unfamiliar with in the past.”
Did your board ever ask for outside counsel?
Are there any cases where you could imagine
this being useful?

I believe the board at Shell would have been very
reluctant to retain their own counsel, unless they had
really felt that I had a conflict. When we had a crisis
with respect to the declaration of our hydrocarbon
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reserves in early 2004 I advised the Audit Committee to retain outside counsel because I did not want
to be involved in investigative activity. Otherwise
one might suddenly find oneself in the witness chair
or being accused by regulators or judicial authorities
of trying to cover up. The Audit Committee retained
their own counsel and it turned out very well.
Has the increased exposure of boards and their
individual members to liability led to more attention being paid to risk analysis at the expense of, say, strategy?

Boards don’t necessarily devote more time to risk
analysis than to other matters, but board members
have become more sensitive to particular issues that
they were largely unfamiliar with in the past. Take
disclosure, for example: In the past I might have had
to advise the board not to discuss a particular issue
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“Board members are very
experienced people. You
can’t sell them things that
are not authentic, not true.”

in detail, because we might have to disclose it. Today,
board members themselves raise the question. They
are also, to mention another example, far more sensitive to compliance issues. Twenty years ago, board
members might have believed that generously entertaining a government official of a foreign country was
common practice. Today it is unthinkable that a board
member in a large company would go anywhere near
that, which is a very healthy development.
In what specific areas did you contribute to the
daily work of the board?

My primary role was still chief lawyer. My main contribution was around risk and legal issues, including
governance. With strategic issues I took the perspective that I had as an Executive Committee member,
although I generally did look at them through a legal
lens. As oil and gas drilling became more challenging
environmentally and politically, with more competitors and less stability, I had to advise the board on
what type of legal challenges we were likely to face in
15, 20 or 30 years. We had almost thirty billion dollars
every year in capital expenditure, and because we
were in a very long-term business we might not know
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whether an investment was wise, including from a legal exposure perspective, until many years later. But
whether the issue is governance, legal risk, or strategy, the degree to which the General Counsel can make
a contribution boils down to establishing trust with
the board. Board members are very experienced people. You can’t sell them things that are not authentic,
not true. So it sounds a bit old-fashioned, but the older
you get, the more you come back to the values of truth,
honesty, integrity, trust, and respect.
What about board committees? As General
Counsel to what extent were you actively involved in committee work?

As a member of the Executive Committee at Shell I
heard much of what was dealt with by the other board
committees there. So while I didn’t attend the Audit
Committee meeting, for example, for the entire day,
I had a standing invitation to come and go whenever
I wished. Of course I reported on risk and litigation
regularly at Audit Committee meetings, and sometimes I attended for other agenda items where I believed I could add value. Adding value was probably
the key consideration, because the same applies to
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INTERVIEW
the Corporate Social Responsibility Committee that
I sometimes attended. Other committees, like remuneration, fell under the purview of the head of HR,
for example.
For all their experience, how can board members really add value at the strategic level?

They may be unable to judge whether it makes sense
to invest in new drilling activities in Alaska or
whether a joint venture in Malaysia will work, but
they can ask probing questions. For example, they
can ask if we have considered the environmental
issues or what risk assessment procedures we have
applied. Someone who also serves on the board of
another company could be in a position to offer a
totally different view, which can induce the board or
management to re-evaluate an issue.
Do you find one-tier or two-tier governance
more effective?

Let me put it this way: If you are clear about the
boundaries, about distinguishing day-to-day management responsibilities from supervisory tasks,
then there is no reason a one-tier system should not
work. Personally, I would advocate a system with a
non-executive board and a Management Committee
whose members, with the exception of the CEO and
perhaps the CFO, are not on the board. This is a twotier system, which I find the most effective and the
most clear cut.

VITA
Beat Hess
Beat Hess was appointed Legal Director of
Royal Dutch Shell plc in 2003. In that post, he
had ultimate responsibility for the Shell global legal function and advised Shell Group
management on all legal matters of Groupwide importance. In 2007, he was appointed
a member of the Executive Committee. He
retired from Shell at the end of 2010. He is
also a member of the Board of Directors of
Nestlé S.A. and Holcim Ltd. Before joining
Shell in 2003, he was employed for 26 years
by the ABB Group of companies – for some
15 years as its General Counsel and Company
Secretary.
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So you’re not in favor of one person filling the
dual role of Chairman and CEO?

I think combining the two roles is fundamentally
wrong. If you understand the separation of the roles
of Chairman and CEO correctly, it works extremely
well. The Chairman should not interfere with dayto-day business and should understand that he or she
gets involved only to the extent determined under
the company’s governance charter. Otherwise, the
Chairman should remain in the background and keep
a very watchful eye on the company’s exposure. In
exceptional cases a combination of the two roles may
work, or even be advisable, but then it should be limited in time.
Isn’t it paradoxical that such a basic principle
of corporate governance should be so widely
ignored in the U.S., where liability and shareholder activism are so pervasive?
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INTERVIEW
Yes. The feeling there is that there is a litigation system that will take care of excesses and that executive
and non-executive directors are more forceful in
controlling the Chairman and CEO. However, there
are changes in progress, as U.S. companies increasingly separate the roles of CEO and Chairman.
During your tenure with Shell the minutes were
taken by the Company Secretary, who was
somebody from your staff. As General Counsel,
did you see any advantages of having a Secretary, who is not part of your staff, reporting to
the Chairman?

No, I saw disadvantages in terms of conflicting
opinions that might be given to the Chairman. In our
case, the Secretary and I were well coordinated. I
made sure that he was always informed when I dealt
with board members or with the CEO on board matters. In many companies the General Counsel is the
minutes-taker, but it is difficult to make a substantial
contribution on legal matters if at the same time you
have to worry about the minutes.
You advocated a two-tier governance system a
moment ago, but in Germany, where the two-tier
system applies, it is rare for the General Counsel
to be so closely involved with executive management. He or she will not normally be a member of the Management Board and certainly not
of the Supervisory Board. How did you ensure at
Shell the necessary close links between the
General Counsel and senior management?

out interfering with the company’s General Counsel.
A former General Counsel of IBM on the Shell board
made tremendous contributions, but he stayed out of
the legal arena. I try to do the same as a member of
the Nestlé and Holcim boards.
What do you think of law firm partners becoming board members?

I think they might have a more difficult time understanding the inner workings of a large company. You
need an understanding of how global businesses are
run; otherwise, you run the risk of being lost or asking stupid questions.
We generally advise against appointing a law
firm partner to a board, because if you need
legal advice, you can always ask a lawyer.

Absolutely. With Nestlé and Holcim I am thrilled to
serve on the board, but not as a legal advisor but as
someone who for thirty-plus years has seen how large
global companies function and where the risks are. But
that doesn’t just apply to General Counsels. You can
also ask what an engineer, a scientist, or an IT expert
can bring to the board of a large company. On many
global companies’ boards there are people with very
diverse backgrounds who come from their own particular perspectives and ask critical questions; questions that are genuinely worth thinking about. That is
precisely what effective board members should do
and, ideally, that is why they have been asked to serve.
It should be no different with General Counsels.

The situation is evolving in Germany. I know General Counsels there who enjoy close links either to
the chairman or members of the Management Board.
Ultimately, if you have credibility with the board and
with the Executive Committee, you will be consulted
whether you are a member or not. Of course it is
more desirable to be there when the action takes
place, rather than before or after, but if people trust
you and feel you can add value, then they will involve you.
In the future, will General Counsels make more
attractive board members in general?

I think so. As General Counsel you need substantial
experience in a large multinational company, and
then I feel that you can make a real contribution to
the board. As a supervisory or non-executive board
member, a General Counsel should contribute with-
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The interview with Beat Hess was conducted by
Joost Maes, Egon Zehnder International Brussels,
and Jörg Thierfelder, Egon Zehnder International
Hamburg (right).
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The Role of the General
Counsel with the Board of
Directors
Besides filling the traditional role, today’s top legal
officer has become a key resource for corporate boards.
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JÖRG THIERFELDER

Egon Zehnder International, Hamburg
joerg.thierfelder@ezi.net

Jörg Thierfelder of Egon Zehnder International
explores the evolution and impact of a role
that has never been more challenging on the
different corporate levels than it is today.

Over the past decade, a variety of forces and
events has made the role of the General Counsel
(GC) more prominent than ever. The market turmoil following the bursting of the internet bubble in early 2000, the ensuing corporate scandals,
ever-growing litigiousness and, most recently, the
issues of risk and liability raised by a worldwide
economic crisis unparalleled for generations, together with the ongoing vulnerability of private
and public finances have all contributed to a renewed focus on the chief steward of the legal and
ethical behavior of a company. At the same time,
globalization has compelled GCs to master difficult and complex matters of ever more stringent
regulatory regimes and enforcement practices, local jurisdiction and political impact, taxes, capital
markets, and many others, including the challenges
of more diverse and unpredictable business situations and industry trends.
Therefore, it is no surprise that their expertise
is required more extensively and at an earlier
stage for critical management decisions. That is
why in many companies there is a strong argument for integrating the role much more closely
with the business to the point that this expertise
extends far beyond functional issues to distinct
matters of strategy. Instead of simply and often
somewhat reactively analyzing an issue from a
legal perspective, GCs help remove obstacles and
foster business objectives in a proactive manner.
Meanwhile, they are expected to ensure that the
company maintains the highest standards of legal
and ethical behavior, adroitly balancing the dual
imperatives of company performance and corpo-
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rate integrity. Against this background GCs make
use of their deep knowledge of the company, their
insight, and broad experience to engage actively
with all parts of the business.
However, while the GC increasingly and visibly
acts as a close and trusted advisor to the CEO new
developments and demands call for an extended
role for the GC in corporate governance as well. In
this context, the cooperation and influence of the
General Counsel vis-à-vis the Board of Directors
often gets less attention than it should. But this
relationship is more relevant than ever due to growing requirements in surveillance and guidance of
core business activities and strategic direction, as
well as deeper involvement in key topics like audit
and compliance, nomination and remuneration of
executive management, and social responsibility.
GCs today work much more closely with their
Boards of Directors and board committees. Hence,
it is interesting to take a look at the functional relationship of the GC with the board in more detail,
assess the impact of specific governance aspects on
the GC role, and draw some conclusions about the
implications of these issues for the careers of senior
lawyers.
Functional relationship of the GC with the board

The degree of involvement of the GC in meetings
of the board and its committees has risen continually
in recent years. This trend is now stronger also in
Europe, where GCs have significantly more often
become members of the executive management
team, thereby interacting regularly and closely with
the board. Besides offering legal expertise and advising on risk exposure, liability, compliance, and
governance, these GCs take a broader view that
encompasses the company’s reputation and integrity. As Ben Heineman, former General Counsel
of GE and currently distinguished senior fellow at
Harvard Law School’s Program on the Legal Profession, says, “The General Counsel should ask not
just whether something is legal, but whether it is
right.” The GC should therefore stimulate and assist
the board in leveraging its authority to set the tone
for the legal and compliance culture of the whole
company. At the same time, it is the GC’s duty to
take an active role in counseling the board on how
legal and regulatory environments can be used to
a company’s strategic advantage. This constructive
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Good governance today requires the right of
the GC to interact directly and periodically with
the board.
engagement today is fundamentally influencing
the role of the GC with the board – a factor that
boards, in many instances, may not even be aware
of yet. Further, while board members have become
much more sensitive about the company’s exposure
to liability they are also more concerned about their
personal exposure, especially given the likelihood
today that at some point in their tenure they will
be included in a lawsuit. As a result, besides seeking the GC’s advice about general company matters, board members consult more frequently and in
more detail about those issues that are of a clear-cut
supervisory or even personal nature. However, in
this context the GC should always realize and clearly signal to the other stakeholders that he ultimately
serves the company as a whole and must not represent individual interests of board members or other
particular stakeholders. Finally, today’s GC also
makes significant contributions in a broad range of
other board matters and activities, including board
composition and competencies, the selection of
external advisors, compensation, crisis management, and communications. As the gatekeeper of
the company’s most important information, the
GC is best positioned to ensure that the board acts
across all of these and its many other activities to
create and maintain a consistent and impeccable
corporate identity.
Impact of specific governance models

With the more intense focus on corporate governance around the globe, the changes in the role
should also be viewed in light of the different
governance models applicable to large and mostly
listed corporations. In one-tier governance systems (like those prevailing in Anglo-Saxon jurisdictions) the GC by nature has closer links to the
board, especially when functioning as a member of
the management team. By contrast, the strict differentiation between non-executive boards and executive boards in two-tier governance systems (as,
for example, in Germany) traditionally leads to a
stricter separation of the GC from the board. How-
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ever, these differences appear to be decreasing. In
two-tier governance systems, GCs have clearly become more directly involved in management decisions, even having become more than before members of the Executive Board (first tier). And, as
described above, they are and should be regularly
consulted for Supervisory Board matters (second
tier). At the same time, in one-tier systems, like
that of the U.S., companies are increasingly separating the roles of Chairman and CEO, thus emphasizing the difference between day-to-day management responsibilities and the oversight function
of the board, and creating a routine culture of
checks and balances. In this latter development the
role of the GC with the board gains in importance
as it requires distinct relationships with the CEO
and the Chairman. In both systems, the GC works
more closely with non-executive directors, who are
under pressure to provide more transparency and
independence in their roles – requirements that the
GC is uniquely suited to address.
Importance of direct board access

This situation obviously has an impact on the relationship of the GC with the CEO, especially in
the event of conflict. While it seems best practice
today that the GC has a direct reporting line to
the CEO he must have the right to bring controversial issues to the Chairman or individual board
members without the prior consent of the CEO.
This is comparable to the dotted line to the Audit/
Compliance Committee that the Chief Compliance
Officer typically is entitled to. This privilege should
be made clear upon appointment of the GC or even
included in the company’s statutes. Even if the GC
is a member of the executive management team,
good governance today requires the right of the
GC to interact directly and periodically with the
board, particularly if he feels a need to do so in
the company’s best interests. It is a good idea to
establish meetings of the GC with the board and
its audit or other relevant committees on a regular
basis, including time during which the CEO is not
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present. The GC’s ultimate client is the company,
and its interests must be his guide. This also means
that in extreme cases a strong and autonomous GC
should have the courage to resign when he feels
that the key interests of the company are not properly being served.
Formalizing the GC’s role and access to the
board is one thing. However, in the end, it is ideally
the GC who has to attain a level of trust with board
members such that they will turn to him no matter what the governance structure of the company
might be. As Beat Hess, former Legal Director of
Shell and active member of several boards, says:
“Ultimately, if you have credibility with the board
and with the Executive Committee, you will be
consulted whether you are a member or not.”
Ensuring good governance at all levels

The GC also has another relevant relation with the
board around corporate governance at the subsidiary level. Many executives are appointed to boards
of subsidiaries, joint venture companies, or other
affiliates of a group without ultimately realizing
related legal consequences. The interests of a
subsidiary or affiliated company may conflict with
the interests of the parent company or other entities of the group. Examples of crucial and legally
dangerous situations might be under-capitalization
or even insolvency, inter-company loans, guarantees, or transfer pricing. In this context, the board
members of these companies can come under
severe scrutiny of regulators and attack from minority shareholders, employees, unions, media, and
other stakeholders. Board membership at the subsidiary level should therefore not be taken lightly.
GCs play an important role in educating executives
about the importance of these mandates and how to
deal with them. It is part of the GC’s responsibility to ensure that good governance is respected not
only on the holding company level but at all levels
of the group. In fact, as often happens in various
situations, there may be good reasons to appoint
GCs to subsidiary boards, a practice which, while
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not infrequent, must be carefully balanced against
the GC’s other priorities and overall workload.
GC and Company Secretary

Another important governance issue lies in the distinct relation of the GC with the Company Secretary
vis-à-vis the board. While in the U.S. the functions
of General Counsel and Company Secretary, there
named Corporate Secretary, are often combined in
the GC role, there is a trend in the UK to split the
roles as described in the following article by Ian
Maurice, Egon Zehnder International London. The
rationale for this split is not so much that the GC
should not be the mere minutes-taker of the board,
but that he must concentrate on the breadth of tasks
in relation to functional and business expertise
as well as managerial skills. In fact, this argumentation broadly applies because the role of Company
Secretary has also gained in scope with expanded
responsibility for regulatory and compliance matters, risk, and audit, besides including the central
role in governance and administration of the company. Therefore, the long list of duties and related
complexity of these issues, particularly in bigger
international companies, speaks against combining the two roles in one person. And whereas the
Company Secretary due to common practice or as
required by law in relevant jurisdictions often has
the reporting line to the Chairman of the Board, the
GC is installed in the CEO’s chain of command. This
may be another strong argument for the GC having
the right in delicate situations to approach the Chairman directly to bring matters to his attention at the
same level as the Company Secretary does, thereby
underlining the independent and crucial role of the
GC. In any case, the two roles require effective
combination in one person or seamless collaboration
between two to fulfill all the relevant tasks.
Implications for the careers of senior lawyers

As our experience working with boards and GCs
confirms, the role will only grow weightier and
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As non-executive directors, GCs can contribute highly
specific expertise, as well as a broad perspective on
governance, strategy, and risk.
more challenging as the supervisory and advisory
functions of the board grow in complexity and rigor.
Given the worldwide drive for intensified transparency and accountability in corporate governance,
coupled with rising regulation and public scrutiny,
boards will more and more find legal, reputational,
and operational risk at the forefront of their deliberations and they will need the assistance of GCs with
broad experience and exceptional skills.
Although GCs generally do not or, depending on
the governance system, must not serve as formal
members of the boards of their companies, their
experience and skills make them excellent candidates for non-executive board membership in other
companies. In an increasingly legalistic business
environment, GCs as non-executive directors can
bring highly specific expertise, as well as a broad
perspective on governance, strategy, and risk. They
are accustomed to analyzing problems, offering reasoned recommendations, handling confidentiality
and, when necessary, disagreeing about an issue
or course of action while remaining collegial and
possibly even being able to mediate a conflict. In addition, GCs often have deep institutional knowledge
of the company and the industry in which they serve.
Bringing those skills to outside boards represents a
further evolution of a role that is being reshaped by
companies around the world and, in turn, is reshaping the way those companies approach major issues.
However, those GCs on other companies’ boards
should explicitly step out of their legal mindset and
assume responsibility in the broad sense in the role
of member of the board. The value of a GC on a
board is not primarily legal skills, but a comprehensive business perspective and wisdom. It is the role
of the relevant company’s own GC or mandated external counsel to advise on individual legal matters.
They are not only best qualified to do so, but also
the board does not then have to appoint members for
special tasks instead of for covering the bigger picture. This generally does not exclude senior attorneys
of law firms as valid board candidates who, if they
fit in terms of personality and wide experience, can
contribute valuable outside views and know-how.
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Involving the board in GC recruitment

Finally, when it comes to selecting and hiring a GC
the question arises as to whether the board should
be involved in the process. The assumption is that
this occurs in far too few cases and often not at all.
However, the elevation of the role of the GC, as
well as the required upgrade in competencies of the
individuals who fill that role, calls for the Chairman and the Nominating Committee of the board
to have their say in it. The GC’s recruitment is a
shared responsibility of the CEO and the board.
Through all of these dimensions of the relationship of the GC with the Board of Directors, today the
GC has the opportunity to build strong personal relationships with its non-executive as well as executive
members and become himself a member of the team
of key decision-makers in the company. Of course, the
extent of the role and the influence of a particular GC
will depend not only on the individual’s functional
expertise, business acumen, and leadership skills, but
also to a substantial degree on character – the indisputable level of integrity, trustworthiness, and values
that makes the GC someone board members and top
leaders alike naturally turn to for wise counsel.
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General Counsel and Company
Secretary: To Combine or Not
to Combine

IAN MAURICE

Egon Zehnder International, London
ian.maurice@ezi.net

Ian Maurice of Egon Zehnder International
discusses the relation of General Counsel and
Company Secretary and describes the UK trend
to split the roles.

A quick study of the top 100 companies ranked by
market capitalization listed on the London Stock Exchange (FTSE) shows that in just over 40 percent of the
companies the role of General Counsel and Company
Secretary is combined, while the other 60 percent have
different individuals filling the two roles. Undoubtedly,
there is a move towards a separation of the roles.
Why? Regulation around the world will continue to
get tougher, requiring companies to increasingly emphasize risk management and compliance. As a result,
the complexity of both roles, let alone the combined
role, will increase dramatically. When the two roles
are combined the individual is one of two people in the
organization – the other is the Head of Internal Audit
– who have a direct reporting relationship to two
senior individuals within the organization. As General
Counsel, he or she reports to the Chief Executive and
acts as the Senior Legal Officer of the organization
serving on the Executive Committee. As Company
Secretary, there are clear responsibilities to the board,
and the reporting line is to the Chairman. The question
is whether in times of increasing complexity it is
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reasonable to expect one individual to have the breadth
of skills to be able to fulfill these tasks.
The role of the Company Secretary is enshrined
in law, and company secretaries play a central role
in the governance and administration of companies.
Historically, part of the role has been seen very much
as administrative and can be regarded as “non-valueadding.” However, it is clear that correct governance
procedures must be instilled and embedded within
the organization and that the Company Secretary is
vital in that regard.
The decision to combine the roles or separate them
depends on a number of factors, especially the size
and the maturity of the business, as well as the sector
in which it competes. For example, smaller, lowerrisk companies may have only a Company Secretary
and no, or only junior, in-house lawyers. Businesses
that compete in highly regulated industries are likely
to employ far more senior legal talent. The choice of
organizational structure may also influence the disposition of the roles. Some businesses adopt a functional structure, others a geographical structure and
others a business unit structure, each of which imposes particular responsibilities on the legal function.
Regardless of structure, however, there is an increasing trend to have the legal function centralized, both
from a training and career development perspective.
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In addition, centralization gives the General Counsel
visibility into the individual operations so that he or
she can act as a further check and balance alongside
the finance function in the post-Enron environment.
Although the trend, as the FTSE figures suggest, is
to separate the roles, combining them is not without
benefits. For example, the Company Secretary attends all board meetings. When the role is combined
the board then has the General Counsel, albeit in the
role of Company Secretary, present at the meeting.
Should the board want a legal opinion or advice, they
can simply ask the individual to take off the Company Secretary hat and put on the General Counsel hat.
An additional benefit of combining the roles may
come from the increasing focus it affords on the management of risk at board level. One of the key aspects
of the General Counsel’s role is to make judgments
regarding risks across a business, often driving processes in key areas. Most GCs work hand-in-hand with
Internal Audit, a function which in turn reports to the
CFO/CEO as well as to the Chairman of the Audit
Committee. When the Company Secretary/GC role
is combined then the GC’s reporting relationship as
GC, and the GC’s presence at board meetings in the
role of Company Secretary, ensure that there are two
routes for raising key risks at the main board level,
thereby providing the board with greater comfort.
Nevertheless, given the far more onerous responsibilities that GCs and Company Secretaries increasingly must shoulder, it is hard to envisage many
supermen who can play both roles simultaneously.
For GCs, a number of trends have converged to leave
little room for an additional role:
• An increasing number of regulations covering corruption, bribery, proceeds of crime, money laundering and the like require the full attention of a
seasoned General Counsel, in addition to a greater
focus on compliance and risk.
• Companies have come to understand the benefits
of having the GC deeply involved in the business
and expect the General Counsel to have far more
business acumen. Rather than acting as “just a
lawyer,” a modern General Counsel will need not
only technical excellence but also broader skills
in change management, project management,
leadership, technology, and even an understanding
of sales and marketing.
• The in-house legal function has grown in importance. Historically, the General Counsel may have
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been seen mainly as a conduit to external professional advice. However, the recent recession, the
cost and the lower perceived value-add of some
activities provided by external counsel, coupled
with the ease of technology-enabled outsourcing,
has changed the balance in the relationship.
• The increased importance of the legal function requires today’s GC to be a good manager as well as a
functional expert. The GC must be able to build teams
internally, grow the department, and develop talent –
abilities that were not needed during the downsizing
which typified the 1990s and early 2000s.
At the same time, the role of the Company Secretary is growing also, with an increasing focus on
compliance, covering codes of conduct and whistle
blowing provisions, audit, insurance, company secretarial procedures and risk management, including
taking overall responsibility for the risk register.
Both roles will continue to grow in importance –
and to diverge. Whether we will get to the point where
the appointment of an executive Legal Director is as
common and as the appointment of a Finance Director alongside the CEO, time will tell. However, it is
clear that the legal function in its broader sense will
have an increasing part to play in the management
and development of corporations. The corresponding breadth of experience and management skills
that will be required of the GC and the Company
Secretary will challenge those currently in leadership roles to focus on talent development and career
planning to ensure that their successors are in the
best position to fulfill the roles in the future.
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Ben Heineman
Senior Fellow at John F. Kennedy School of
Government and Harvard Law School

“Resolving the tension between being a partner to the
CEO and the guardian of
the company is at the core of
being the General Counsel.”
Ben Heineman, former General Counsel of GE
and a leading writer on legal issues, talks about
the role of today’s GC – an expanded role he
helped pioneer.
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Experts: You have talked and written about the
role of today’s General Counsel as that of a ‘lawyer-statesman.’ Can you tell us what you mean
by that?
Ben Heineman: The lawyer-statesman is an ideal;

people don’t call themselves “lawyer-statesmen.” I
didn’t call myself that when I was a General Counsel,
but now that I’m an academic writing about this it
seems to me that it is an ideal to which General Counsels should aspire.
To understand this role you have to define the mission
of the corporation. Mission one today ought to be risktaking – in the creation of new products, innovation,
economic performance – but that has to be balanced
with risk management in an operational and financial
sense. Mission two is to fuse that high performance in
creating sustainable economic growth with high integrity – a culture inside the company which promotes
law, ethics, and values. The General Counsel has a very
fundamental role in helping the CEO and top business
leaders do that, both in achieving the high performance
and also in achieving high integrity. That also means
that the General Counsel is no longer concerned only
with the law, although that is of course a core function.
But the General Counsel should ask not just whether
something is legal, but whether it is right. And the General Counsel should either lead or share responsibility
for including considerations of public policy, ethics,
reputation, communications, country risk – a whole
variety of other issues – in business decision-making.
So I believe that the General Counsel’s role should be
very broadly defined, either as the lead or as a member
of the team, both on the performance side and on the
integrity side. Integrity has three elements: adhering
to the formal rules, legal and financial, setting global
ethical standards beyond what the law requires, and
following them and then inculcating the employee
population with the core values of honesty, candor,
fairness, trustworthiness, and reliability.
Did the role evolve in that direction, or has it always been that way?

There isn’t consensus on this view of the role. I think
it would be shared, though perhaps articulated slightly
differently, by the large multinational companies in
the United States, by some multinationals in Europe,
and by a relative handful of multinationals elsewhere
in the world.
The evolution really turns on several trends. About 25
years ago, some companies – GE was one of them –
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“The General Counsel
should ask not just whether something is legal, but
whether it is right.”
began to hire General Counsels who were considered
to be at the top of the profession, either in terms of
government service or private practice, or both. They
then allowed the General Counsel to hire top-flight
lawyers both to be generalists, counsel to business divisions and P&L centers, and to be the top specialists
in the company on matters like environment, labor,
tax, trade, M&A, and intellectual property. So the
quality of the inside legal team began to approach or
exceed the quality of outside counsel. And because
many of these people had both private and government experience they were able to bring to bear broad
perspectives beyond simple technical skills.
There are three fundamental roles for lawyers: the
acute technician, the wise counselor, and the lawyer as
leader. The senior lawyers in a company have to play
all three roles. First, they have to know exactly what
the law is and be very sophisticated about “gray areas” and how the law might evolve. Second, they also
have to be a broad counselor to the business leaders on
the question of what is right, which involves perspectives beyond the law such as reputation, public policy,
the media, what have you. Third, they have to be the
leaders on any number of issues. When I was at GE I
was in charge of law, trade, taxes, environment, and
public policy. About 85% of the time, I was the decision-maker of last resort – the issues didn’t go beyond
me to the CEO or to the board. So another dimension
of being an inside lawyer for a sizeable company and
having broad responsibilities is that you are making
decisions that have been delegated to you by the CEO.
In addition to hiring the best-in-class General Counsels, those companies paid generalists and specialists
the market price. That really shifted the balance of
power from the outside lawyers to the inside lawyers.
In what I am calling here the multinational model, the
General Counsel replaced the senior partner from the
outside law firm as the senior advisor both to the CEO
and to the board. And indeed as the world changed
and business and society issues became terribly important, the General Counsel began to assume the
same importance in the company as the CFO because
the sensitive issues that the General Counsel had to

The General Counsel and the Board

DIALOGUE

deal with were as important both affirmatively and
negatively for the company as some of the financial
issues that were the province of the CFO.
How does this lawyer-statesman interact with
the board today and does that differ from ten
years ago?

The trust of the CEO that senior lawyers began to
earn as the chief advisor on the public side of the company translated into confidence on the board’s part
that the General Counsel could serve as their lawyer,
too, except of course in cases of conflict at the top
of the company. General Counsels of this quality and
their subordinates began to win the complete confidence of the board. In the United States the General
Counsel represents the company and the board, not
just the CEO, as is clear in the law. That’s a very important point in the law that CEOs sometimes don’t
understand, but it’s what we call “black letter law” – a
very clear principle. Many General Counsels are also
secretaries to the board, which simply means that they
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sit in all board meetings and keep the minutes. As secretary, you are part of the board culture. You are not
only present at board meetings, but also at board dinners, outings, retreats. You may also dive deeply into
strategy, and over time you develop a strong personal
relationship with the board members. In the company
where I worked I developed individual relationships
with all the members of the board, and I think that
happens because the General Counsel is increasingly
very much part of the board culture, not just the board
meetings. In fact, the CEO had no problem with board
members calling me directly.
Do you see any advantages of separating the
corporate secretary role from the General Counsel role?

None. I had a person who worked for me who did the
administrative work – the notices, the writing up of
the minutes. Those activities were not the highest and
best use of my time. But I had to be at the meeting
to take notes; so, in effect, you’ve got a secretarial
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function staffed by other people, but the General
Counsel should be there to take minutes. Whether
that’s called the secretary or not doesn’t really matter.
What’s important is that the General Counsel have a
very high-level relationship with the board and have
colleagues to do some of the more routine work.
Which board committees should the General
Counsel interact with most these days, and what
are the expectations of the General Counsel by
the board and the committees?

Consistent with this concept of providing broad counseling, not just technical lawyering, the General Counsel should be present at meetings of all the committees,
except the Compensation Committee because how
much everyone is paid is usually very closely held in
the company. There has been a trend toward reducing
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the number of board committees, so the committees
typically include audit, nomination and governance,
public responsibilities, in addition to compensation.
As at board meetings, the General Counsel is heavily
involved in those committee meetings. For example,
after Enron’s collapse I worked closely with Sandy
Warner, chair of GE’s Nominating and Governance
Committee and the head of J.P. Morgan at the time,
to revise all of GE’s governance practices. The Public
Responsibilities Committee is very concerned with
environmental matters and public policy matters, areas directly within the province of the General Counsel. The Audit Committee is all about risk and compliance, be it financial or legal, so the CFO and I were
deeply involved in the work of that committee.
Is the General Counsel more active at the committee level than at the full board level?

I think there’s no real difference. The amount of interaction with committees depends on what the issue is.
For example, the meetings of the Public Responsibilities Committee would be attended by the CEO and the
CFO, but the General Counsel would organize those
meetings. On the other hand, Audit Committee meetings would be organized by the CFO working with
the Lead Director and the members of the board, but
the General Counsel would have a role on specific issues. Governance would also be in the province of the
General Counsel.
You have also talked and written about the
‘partner-guardian.’ What do you mean by that?

In all key staff positions in a large corporation, especially the roles of CFO, head of HR, and General
Counsel, there is a tension between being a partner
to the CEO and being guardian of the company. You
cannot be effective unless you have a good personal
relationship with the CEO and you and your team can
help the CEO accomplish high-performance goals
– in a legal and ethical way. But there are lots of hard
issues with gray areas as to what is legal, what is
ethical, how something will affect reputation or affect
other stakeholders. In those instances, the question
for the General Counsel is: What is right? The CEO
may just want to know if something is legal, and the
General Counsel may say “Yes, but it’s not the right
thing to do for the company.” There may be a need to
gather more facts and, depending on how much time
is available, you may want to slow the process down.
So even in very good companies there is always going
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“I think you need to be
very clear whether you
are acting as a business
person or as a lawyer.”
to be some tension in the relationship, as there should
be. Resolving that tension between being the partner and the guardian is at the core of being the CFO
and being the General Counsel. The danger is that if
you are only a partner – a yea-sayer – you get rolled.
There have been lots of indictments of both CFOs and
General Counsels who just said yes because the CEO
wanted to do something. On the other hand, if you
just say no and don’t try to be creative, then you can
be excluded from meetings. You’ve got to resolve this
tension and be a good partner to the CEO, but also be
the guardian of the company and, in a sense, represent
the board as the trustees of the company.
Can the General Counsel really be a partner to
the board, and is it appropriate for the GC to
weigh in on strategic issues and decisions that
the board is discussing?

I think you need to be very clear whether you are acting as a business person or as a lawyer. This is not an
unusual distinction, but it needs to be made. When
you are acting as a lawyer you’re giving legal or quasilegal advice and your communications are privileged,
at least in the United States, though not in Europe.
On the other hand, a company works best when ev
erybody brings their specialties to the table with the
CEO. You have people in manufacturing, in sales, in
marketing, in IT, in engineering, in law, in finance, in
HR and, if you are dealing with a major matter, ev
erybody speaks on their particular issues. I might talk
about our chance of getting this cleared or whether we
have problems with the SEC and so on. But at some
point you take your hat off as a specialist and if you’re
smart, engaged, and curious, you have broader views
on the deal or the new geography or new product. You
don’t make the decision but you help as a generalist to
sharpen the issues that need to be decided and what
the options are. The board and the CEO make those
decisions, but you can contribute as a non-technical
generalist in focusing and adding to the debate.
You mentioned differences between North
American and European governance practices.
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In your view, what is the effect of these differing
governance models on the role of the General
Counsel and the board?

The board model I’m suggesting has not yet been
widely accepted in Europe, where there is a wide
variation in General Counsel roles, but it is gaining
some traction. To some extent the General Counsels
don’t serve on the Management Boards, much less the
Supervisory Boards, but in some cases they are on
Management Boards. There are some General Counsels in major companies who report to the CFO and
don’t even report to the CEO, and they are basically
concerned with rather mundane matters like the minutes, the filings, and the technicalities. They are not
making broad legal judgments, much less giving wise
counseling on big issues or leading big initiatives.
On the other hand, there are clearly companies where
that has changed and the General Counsel has a big
role. The vision I have enunciated is widely accepted
in American transnational companies, and I think as
a matter of intuition and observation, but not of study,
that there is an evolution in that direction in Europe,
but I cannot quantify it. Even with a two-tier system
the role can work out pretty much the same way. I
think the difference may be in some cases the Supervisory Board has its own staff, which I think is a bad
idea. Additional staff means additional bureaucracy
and a lot of time spent answering questions back and
forth. But with a unitary board management function
the General Counsel should be representing the board
and should be able to answer all sorts of board questions and present matters fairly and honestly.
Putting aside the two-tier system and turning to
companies where the Chairman and CEO role
are split, which is increasingly the case, how
should the General Counsel interact with the
Chairman versus the CEO and the rest of the
board?

First, let me say that I think this question about
whether there should be an independent Chairman
or a leading Presiding Director is a phony issue.
The real issue is function, not form. Way too much
time has been spent worrying about form. You need
a strong leader of the board, but that person doesn’t
have to be called Chairman; it could be Lead Director or Presiding Director. What’s critically important
is that the board meet without management present,
which post-Enron is now pretty much the practice in
most American companies. Then the function of that
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“If the CEO doesn’t want
the General Counsel and
the CFO to be candid, then
you’ve got a problem.”
person is to work with the board to make sure that
its agenda deals with the most important risks and
opportunities facing the company, that materials are
readable and honest about the core issues at the center
of any decision and that there is appropriate monitoring and follow-up. The CFO and the General Counsel
have a role to play in answering questions and helping
determine whether the agenda and materials are appropriate and candid and not an attempt to hoodwink
the board and blow a decision by them. After Enron,
one of the innovations we tried at GE, with some success, was a year-end board meeting to look at risks
and opportunities, identify the highest priorities, and
make them the subject of detailed briefings in the year
to come. In other words, we set key board issues in
December for the following year, although important
issues would subsequently arise which would become
items at board meetings. Obviously, both the CFO and
the General Counsel can play a role in helping to define those issues. If the CEO doesn’t want the General
Counsel and the CFO to be candid, then you’ve got a
problem, but I don’t think modern corporations can
work that way.
When should the board seek its own counsel,
instead of relying on the General Counsel?

If there is an investigation of people high in the company, then the board needs its own counsel. The General Counsel can’t lead an investigation of the CEO or
of someone in the finance function, or a senior lawyer in the legal function, or of problems at the top of
HR. At the GC’s peer level or just below, it may be
very prudent to have an independent lawyer looking
at the matter. In some areas of the law, like derivative
suits, you have to have an independent committee and
an independent lawyer. There may be specific situations, mostly relating to decisions made at the top of
the company, that are being challenged for one reason
or another; or there may be very difficult issues where
the board wants a second opinion. I would heartily
support that. Let’s say there is a very difficult negotiation with the anti-trust authorities, or the SEC, or
the federal communications commission. And it’s a
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very hard call – partly policy, partly politics, partly
law, and partly how you run a campaign to win outside of the normal administrative process if that’s allowed. Although I as General Counsel could come in
and present both sides, it might also be desirable for
the board to hear from the world-class expert in communications, anti-trust, banking, or whatever is at issue. The board should have an opportunity not just
to cross-examine me but to cross-examine the true
expert in the area. Should the board do that regularly?
No. But there are lots of situations where it may be
appropriate. Context is everything.
What are the most important competencies the
General Counsel as lawyer-statesman should
possess?

As I have said, it goes back to the three functions the
General Counsels perform. As acute lawyers, they
need to be absolutely world-class in their ability to
analyze legal problems, cross-examine their subordinates, whether specialists or generalists, as well as
the outside lawyers. To be wise counselors they also
need enormous breadth of vision. That means a lot of
worldly experience, an understanding of history and
culture, communications, and ethics. They need this
tremendous breadth of mind because they need to
bring all of these dimensions to defining a problem. If
you improperly define the problem, you’re not going
to solve it. As lawyer-leaders they need to understand
leadership skills like building organizations, motivating people, and – to use the old business school jargon – providing vision. They have to be both a leader,
which means adapting to change, and a manager,
which means adapting to complexity. That’s how I
see the role today: acute lawyer, wise counselor, and
lawyer-leader in strong support of the corporation’s
fundamental mission to fuse high performance with
high integrity.

The interview with Ben Heineman was conducted
by Justus O’Brien, Egon Zehnder International
New York, and Jörg Thierfelder, Egon Zehnder
International Hamburg.
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