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It gives us great pleasure to present the first issue of Experts published by the
Legal Professionals Practice of Egon Zehnder International.
In the Legal Professionals Practice of Egon Zehnder International we are
committed to playing a prominent role in advising companies on the hiring of
General Counsels and senior legal professionals, as well as assisting law firms
who are looking to attract partners or senior attorneys. We also increasingly
advise organizations on the evaluation of their legal/compliance teams or partnerships. Within the Legal Professionals Practice, thirty consultants, whose
names, photographs and coordinates appear at the back of this issue, are at your
disposal to discuss your needs in the above areas.
The topics we select for this and future issues published by the Legal Professionals Practice will be of interest to both CEOs and General Counsels. As our
first overarching theme we have chosen “The Compliance Challenge.” Through
our increasing involvement in identifying and selecting Chief Compliance Officers for our clients, we have become aware of how companies contend – some
successfully, others less so – with the need for compliance and with the organization of their compliance department.
We approach this theme from three angles: First we interview Steven S.
Reinemund, Chairman and (recently retired) CEO of PepsiCo, Inc. to learn how,
at the top of a global listed corporation, he views compliance, and what role he
sees for his General Counsel in this respect. We then submit three key questions
on compliance to five General Counsels representing a variety of industries and
geographies. And finally, we provide some thoughts and insights on compliance, based on our own experience and encounters.
We hope you find this issue makes refreshing reading. Our magazine does not
pretend to answer all the questions, but hopes to trigger some thoughts that will
help you analyze your own situation.
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INTERVIEW
Steven S. Reinemund
Chairman and former CEO of PepsiCo Inc.

Steven S. Reinemund, Chairman and former CEO
of PepsiCo Inc., on why General Counsels of multinational corporations should expand their roles
beyond compliance into shaping the values, social
policies and ultimately the image of a corporation.
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“Compliance has to be a
no-excuse set of rules, but it
has to go beyond that.”

INTERVIEW
Egon Zehnder International: Mr. Reinemund,
compliance with international and local rules
and regulations has become an issue of growing importance for many global corporations in
recent years. At the same time, the responsibilities of the General Counsel also seem to have
grown. How would you define the role of General Counsel from your experience as Chairman
and former CEO of PepsiCo?

Steven S. Reinemund: When I made Larry D. Thompson General Counsel two years ago, I had two very
specific objectives. One was to handle tactical legal
issues that have to be dealt with as part of the classic
General Counsel’s workload, and the other was to
have a leader of social policy. The reason why that is
so important today all over the world is that, more
than ever before, governments are intervening. So if a
company, particularly a leader in its industry, does not
have an influential voice in social policy, you are going to end up with laws that you may not like at all.
Having a seat at that table for the very person who is
responsible for leading your legal effort is critical.
And if you tie that together through the values that the
company believes in, then you have a very different
job from the traditional role to which most General
Counsels have historically been relegated.

realm. Much of his more important work is on the social policy side. He not only helps us shape that social
policy along with the strategists and the business people, he also gets us talking about the company in the
context of what the consumer in Africa, China, Europe and the United States thinks about the products
we make and the part we play, and that’s really critical
today. For example, we’re seeing issues in India with
water, and frankly, if we had thought about it earlier,
we could have had a different kind of influence. The
future success of PepsiCo in India is not just about the
laws that we interpret, it’s about being able to influence
the consumer to think positively about our products.
How did you first come to recognize the importance of bringing the dimension of social policy
to the role of the General Counsel?

When I became CEO I had the advantage of having
been with PepsiCo for 16 years, so I knew the company. When I thought about where we needed to go, I
had developed four imperatives and I realized that for
three out of these four imperatives I clearly needed a
partner. The three imperatives were values, health and
wellness, and diversity.

What kind of relationship do you see between
social policy and corporate social responsibility?

So is the future role of the General Counsel to
help develop social policy in order to create
goodwill with regulators and legislators, so as
to get the legislation for your business that
makes it as prosperous as possible?

Corporate social responsibility is only one part of social policy. Social policy defines who you want to be
as a company, because you understand what society
expects from the company, as well as what you believe the company can do. Then it means making sure
that the General Counsel as a key partner helps you
shape what you want to be in the community. On the
one hand he has to represent the company to those
constituencies that are transforming social policy into
legal responsibilities and legal requirements. Because
the laws that are being written all around the world,
from Belgium and China to Mexico and the United
States, are written by legislators who are getting input
that doesn’t always take sufficient account of the business perspective. On the other hand, Larry’s effectiveness comes in being a good listener who can also
translate outside what he hears inside, grasp where it’s
evolving, and help us shape our policy accordingly.
My guess is that not too much more than 50 percent
of our General Counsel’s time is spent in the legal

That sounds to me far more manipulative than what
I’m talking about. What I mean is that you have to
have a partner who understands what the world out
there is saying, who understands the reason for what
they’re saying, and helps us marry our conversation
internally with what’s going on in the social environment in which we operate. Many times we won’t
agree with the regulators, or with our critics, but we
have a dialogue with them, and we understand where
we agree and where we disagree and why. One of the
great things about Larry is that he is respected on
both sides of the political aisle because he listens and
he’s thoughtful, even when we may have different
points of view. When I talk to regulators and legislators in the United States, I say we want to be part of
the solution not part of the problem. Now we may be
coming at it from enlightened self-interest, but at the
end of the day it’s in our best interests to be part of the
solution. In many respects, business is doing more for
social change today than governments. And that’s
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where the General Counsel’s role lies – as an important intermediary. So the General Counsel has to have
a perspective that is broader than defending the company from law suits and preventing individuals from
making mistakes by ensuring compliance. That would
be a very narrow approach.
Would you agree that today legislators have a
growing influence on how businesses are run
and how they have to be organized?

Compliance is a reality; you’ve got to deal with it.
Every successful sports team has to have a defense –
but you have to know that you can only win on offence. So the issues I’m talking about are ones that
are only going to be won offensively, although you
have to do the defense very well, too. Your compliance has to be bullet-proof, because if you make a
mistake in today’s world it takes forever to get over it.
The strength of your compliance is more important
than it used to be, because the tolerance for mistakes
is lower, but you’re not going to win on that. Compliance is necessary but not sufficient.
You have worked on articulating company values for PepsiCo. But how do you advance from
“words on a wall” to a culture that embraces
those values and people who live by them?

The Compliance Challenge

“You have to have rules
in parallel with values.”
PepsiCo has always been an ethical company. Corporate ethics has been something that has been valued
for a long time, and it’s been talked about for a long
time. We put it on paper in the last few years because
we realized that it was important for a company that is
growing fast and bringing new people in, to have
something more concrete than just word of mouth.
This piece of paper was developed by a group of 30
associates across the business, across the world, led
by a Harvard Professor and an internal executive. My
challenge to them was to write something that captures who we are, and who we realistically aspire to
be. They found out that words like “growth” were already part of our culture, so I would clearly be remiss
if I said that our culture and our values are barely four
or five years old. They are many, many years old. And
before you can choose the right General Counsel you
also have to know the environment that he is coming
into. If we had a huge cultural problem, we’d need
somebody who was passionate about going in and
writing rules. But that isn’t Larry and that’s not what
we needed.
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A SYNCHRONIZATION OF FUNCTIONS
by Larry D. Thompson, Senior Vice President Government Affairs
General Counsel and Secretary PepsiCo Inc.
AN EFFECTIVE GENERAL COUNSEL has to be
more than just a technocrat. He or she must be
a people person – able to understand people
and gain their confidence. At the end of the day
an effective General Counsel has to be a legal
counsel to management and to the board. Today the compliance role requires the General
Counsel to be more cognizant of regulatory issues, but I don’t think that should trump his or
her role as counsel to the board. You’ve got to
handle the role in a balanced and professional
way, and if you just become a compliance policeman, then I don’t think you are doing the organization any good. That may be the genius in
the way that we’ve set up our function. If we
were to have a bad situation at PepsiCo, Chief
Compliance Officer Pam McGuire would take
on more of the “police” role and allow me to
continue with the vital business of being legal
counsel to the company’s board and management. I don’t think you can ever allow your role
to change that basic dynamic.
Even if the General Counsel probably has the
best perspective in terms of being responsible
for a legal compliance program, he needs to
have a Chief Compliance Officer at his side
who has a solid legal background, like Pam
McGuire in PepsiCo’s case. Sometimes compliance efforts in companies are administered by
people who do not have a legal background.
Certainly in PepsiCo’s culture that would be a
mistake. In fact, Pam’s official title is SVP,
Deputy General Counsel, Business Practices &
Compliance, which reflects the fact that her vital role in the company goes beyond just compliance. A good Chief Compliance Officer
should be familiar with the business, and that’s
why, when we established this function here, I
was far more interested in filling it with an internal candidate. The person has to be high up
in the organization, to have clout with lawyers
and executives. Lots of things that you do as a
Compliance Officer require a genuine understanding of the business, and so if you are
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coming in from the outside and you don’t have
that nuanced understanding of the business, I
would say you might miss things that you
wouldn’t otherwise miss.
There is a school of thought that the compliance function should not report to the General
Counsel. As a General Counsel, my ultimate fiduciary obligation rests with the corporation
and its shareholders, and not with management. I think you do run the risk of setting up
an overly bureaucratic organization if you have
a stand-alone compliance function that’s
staffed up to the hilt, and you have another law
department that’s staffed up too. We have attempted to have a very high level individual
function as our Chief Compliance Officer and
be concerned about how we are administering
our compliance program. But on the other hand
we don’t have a large bureaucracy, so when we
conduct investigations, they are done jointly
between our compliance function and the legal
function, or the security function or the internal
audit function or the human resources function,
depending on the case. We have had close coordination between Pam and our Managing Attorney, Clay Small, which has allowed the law
department and compliance function to complement each other and make our collective
compliance and legal efforts more effective.
From my private practice experience, I remember a number of companies who always had a
problem getting the compliance function synchronized with the legal function, and in many
instances they became competitive as opposed
to working together in the common interest of
the company.
Larry D. Thompson is Senior Vice President and
General Counsel of PepsiCo and responsible
for the corporation’s legal department as well as its
government affairs organization and charitable foundation. Thompson formerly served as Deputy Attorney
General for the U.S. Department of Justice and led
the justice department’s ongoing Enron investigation.

The Compliance Challenge

Would you say that PepsiCo’s compliance department should be the ambassador of the
company’s culture and values?

Absolutely. Pam McGuire, our Deputy General
Counsel of Business Practices and Compliance, has
talked to me a number of times about what I can do to
help her. We have Town Hall Meetings, and she’ll
sometimes drop me a note and say, “if you could do
this it would help me in my effort just to tie this in,”
which goes beyond just setting something down in the
rules. When you’re developing a compliance department, you have to think about whether you want to
look for somebody from the outside who will see
something different, or whether you recruit from the
inside. Pam has been with PepsiCo for a number of
years. Given her legal background and the state of
where we assessed our business to be, she is the right
person. But I think that’s an important call, as to
whether the Compliance Officer should be an insider
or an outsider.
The advantage of insiders is that they know the
business and they know what’s going on.

Yes, but the disadvantage is that they could have been
putting up for years with the kinds of behavior that
you really want to change.

The Compliance Challenge

“To satisfy the letter of
the law is not enough.”
So would you say it depends on the individual?

It depends on your assessment of the environment,
and then the individual. But I think the assessment of
the environment is critical, because if you have a really broken environment and you promote an insider,
that person is going to be torn in two directions, because they also were part of the past. But if you have
an environment where you don’t have a major issue,
then considering an insider with the right background
is recommended. Pam is enough of an independent
thinker and a tough person for this tough job. If being
popular is important to you, then it’s a bad place to be.
But you don’t want to be a jerk either. If you’re a jerk,
clearly people are going to find ways to make sure
you fail.
In a global company, how do you make sure
that the way you look at rules and principles is
shared throughout the whole world?

You have to articulate your values, because somebody
somewhere can always find a way around any number
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INTERVIEW
of rules. You have to have rules in parallel with values, so that people can’t just hang their hat on sticking
to the rules and claim they’ve done the right thing.
You have to do both, and then you have to sell it to
your key leaders. We went to country after country
holding value seminars with advanced managers. And
I found out that in China, in Australia, in Europe, in
Latin America people understood what we were talking about. Again, compliance has to be a no-excuse
set of rules, but it has to go beyond that. To satisfy the
letter of the law is not enough.
Should compliance be a separate department
from the legal department, and should the
Chief Compliance Officer report directly to the
CEO?

It’s hard to imagine a place and time when you wouldn’t have Compliance and Legal together. Because in a
CCO what you need is an executive with the ability to
ferret through these issues and use wisdom, legal interpretation and knowledge of the rules to come back
with an answer and a recommendation. If the CCO reported directly to the CEO then they would be the one
who would have to spend the time investigating and
interpreting the severity of a particular issue, rather
than someone who is more capable of doing so, which
means someone with a legal background.

VITA
STEVEN S. REINEMUND
Steven S. Reinemund, 58, is Chairman of
PepsiCo and also served as the company’s
CEO from May 2001 until October 1, 2006.
Reinemund helped PepsiCo become an agile
food and beverage giant through constant
innovation and by acquiring well-known
brands like Quaker Oats. He began his career with PepsiCo in 1984 with Pizza Hut. In
1986, he became President and CEO of Pizza
Hut, and in 1991 President and CEO of Pizza
Hut Worldwide. In 1992, Reinemund became
President and CEO of Frito-Lay, Inc., and in
1996 Chairman and CEO of the Frito-Lay
Company. Also in 1996 he became a director
of PepsiCo and from 1999 until 2001 served
as President and COO. Steven S. Reinemund
is also a director of Johnson & Johnson.
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In a similar question, you could also ask who the General Counsel should report to. But if you have to ask
that question, you’ve got a problem, because the right
person understands how to manage the fact that they
ultimately are responsible towards the enterprise and
that there are many constituents within the enterprise.
If you have to define who the critical constituent is,
then there’s a fundamental problem. Of course, the
Board of Directors should clearly perceive the General Counsel as their legal resource. You cannot get outside general legal advice to make good board decisions because you need somebody who knows what’s
going on inside the business to advise you. Only on a
specific issue may you go outside.
Across many industries, we see a tendency to
recruit General Counsels from outside. How
can you make sure that people inside your organization become better prepared through
experience so that there can be more internal
promotions?

Larry Thompson and I have talked about that a lot. I
can only speak about PepsiCo, but I don’t think we
have spent enough time recognizing the characteristics that the General Counsel needs to have and then
going back and creatively figuring out how to introduce those training pieces to the young lawyers inside
the company. If an insider will never be General
Counsel, how are you going to attract good people for
your legal work? You’ve got to have an environment
where people feel there is an opportunity to succeed.
At the end of the day, you certainly shouldn’t rule out
an internal lawyer from becoming General Counsel. I
know that Larry wants to make certain that we continue to have internal candidates who can do the job.
One of the things we thought about is how to get our
young lawyers outside the company for a few years.
They need to understand how a top law firm works,
and they need to understand how government bureaucrats think, so that they can have a good dialogue with
them. When we went through the FTC clearance of
the Quaker Oats acquisition, I acquired an enormous
respect for the American legal system that I didn’t
have before. These lawyers in the government that we
didn’t agree with were really committed, they were
smart, they were hardworking, they were honest, and
that’s important for inside lawyers to understand.
What kinds of constituencies is the General
Counsel dealing with day in and day out?

The Compliance Challenge

“You have to have a
partner who understands
what the world out there
is saying.”
I would say he spends a substantial portion physically
outside the company, talking to legislators, talking to
policymakers, talking to people like State Attorneys
General, heads of FTC, heads of the European Union,
the WHO. He spends a lot of time talking to his peers
in the executive team about social policy issues and
interpreting what he’s seeing outside in terms of what
they’re dealing with inside. Obviously he is also involved with the legal department, so he coaches his
own people. Because of his experience in a law firm,
and in the Attorney General’s office, he is a very good
manager of the legal function. He doesn’t have to do
every single piece of legal work, but he knows how to
ask the right questions to see if the work is being
done. Not all lawyers are good managers.
How can you assess whether the time the General Counsel spends outside of PepsiCo is an
effective use of his time?

First you have to trust that he is making good judgments, but specifically when I get involved in an issue, his ability to provide support and answers is critical, and I can understand when he is bringing in external resources or external perspectives, and when
he’s using internal perspectives. It’s not a science, it’s
more of an art, and it starts with hiring the right person. When I was CEO, Larry and I talked probably
three or four times a week. I would share with him
something that I had observed or I would ask a question and he would give me his point of view on that
particular issue. He plays an active role in our weekly
and monthly update meetings on business. Our General Counsel is a full participant in that discussion,
where I would guess many General Counsels would
not be full participants.
To what extent does having a General Counsel
who brings in the external social policy perspective you referred to, change the nature of
his interaction with the board?

The board members view him more as a fellow director, even though he’s not a director, in terms of the

The Compliance Challenge

kind of counsel that he brings, and they seek his opinion on issues beyond the legal interpretation of subjects that come up. Often Larry will defer an answer
on a specific legal issue to one of his lieutenants. We
just went through a discussion on a topic with Larry.
He took the board through it and that was brilliant,
because it had to do with public relations, it had to do
with government regulations, it had to do with regulatory policy, it had to do with common sense. I don’t
think the conversation lasted more than ten minutes,
but he understood the policy, he understood the constituencies and he was able to lead the group. The funny thing was, I told him I didn’t think we could get it
done in one session but he managed to do it in ten
minutes! I think that’s because people respect the fact
that he has a global view of the issues.
So the role of the General Counsel is no longer
about whether something is legal or illegal, but
basically about what is right and what is wrong
and taking into account a multitude of facts
from the outside world.

Even if something is right, the question is, will it also
be perceived as right, and that’s a whole different story. Because that gets back to social policy. Something
could be legally right, but if the social perception is
heading in the opposite direction and it won’t be right
six months from now, you’ve just made yourself a big
problem. If you’re legally right, but you lose in the
court of public opinion, in a consumer products company that’s very costly.

The interview with Steven S. Reinemund was conducted by Joost Maes, Egon Zehnder International
Brussels, and Justus O’Brien, Egon Zehnder International New York (left).
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THE PANEL

Pedro Aguiar de Freitas
Group General Counsel, Companhia Vale do Rio Doce (CVRD), Brazil
“The Legal Counsel must make sure that regulation and compliance
do not result in paralysis.”

Conscience of the company
As compliance requirements have increased globally,
the complexity of the role of the legal function has
advanced at a similar pace. On the following pages,
five General Counsels of international companies
reveal how their role has changed over recent years
and comment on the increasingly interwoven nature
of compliance considerations and legal affairs.
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Pedro Aguiar de Freitas has been General
Counsel of Companhia Vale do Rio Doce since
2002. He reports to the CEO and is Secretary to
the Board of Directors. He is also on the Board
of Trustees of the CVRD Foundation.

serves as a reminder, as a legal conscience. Sometimes I play the role of legal counselor, working with
laws and regulations. Sometimes I play the role of attorney, preparing a defense strategy. Once a decision
is made, I develop arguments and mechanisms to
defend that decision.

How has your position as General Counsel
evolved over the last five years as a result of
the increased emphasis on compliance?

Does it make sense to have a separate Chief
Compliance Officer? If so, would this person
report to you or not?

During the 1980s, the role of General Counsel (GC)
in Brazil was that of a “legal manager”, who basically handled routine, in-house legal affairs. Later the
GC became very much involved in identifying and
creating business tools that could effectively support
the company. During this phase, the role of “advisor”
appeared, often carried out by an attorney outside the
company. As companies then became more international, they felt the need for an advisor with the legal
training and capability to support the business as it
moved abroad. It is, however, very important for attorneys to understand the business of the companies
they serve, and where their competitive advantages
lie. Accordingly, the outside attorney advisor has often been replaced by the improved in-house Legal
Counsel. Today we see an increased level of concern
with corporate governance and internal controls, resulting in new regulations worldwide. It is important
to ensure compliance, but it is even more important to
understand the context – that which compliance will
protect. The Legal Counsel must make sure that regulation and compliance do not result in paralysis.

That depends on the company’s area of activity. In
some situations there may be ambiguity: for example,
if the Compliance Officer is part of the legal area and
he/she defines the standards that must be met and
how they must be met, this can affect the autonomy of
the legal area if it also has to defend the company for
non-compliance. In such cases separation is better. At
Vale, Compliance is not part of Legal. However, we
do handle legal issues for Compliance. Compliance
checks if activities are in line, or not, with the standards and guidelines. We have had numerous discussions about accounting controls and Sarbanes Oxley.
We talk about interpretation and scope of coverage, to
help ensure that the controls are considered appropriate from the point of view of the Legal Counsel.

How do you maintain your independence from
the company’s senior management but still
serve as a trusted business counsel?

This is possible if there is a shared awareness of the
importance of this independence and thankfully this
is the case at Vale do Rio Doce with both the Executive Officers and the Board of Directors. I attend the
meetings of the company’s collegiate bodies and
those of the Executive Directors, where my presence

The Compliance Challenge
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James B. Comey

Igor Maidannik

General Counsel, Lockheed Martin Corp., USA

Executive Vice President of Legal Support, TNK-BP, Russia

“A good General Counsel’s philosophy is ‘yes when it can be;
no when it must be.’ ”

“The structure and work principles of Legal fully correspond to the
structure and core streams of the business.”

Before joining Lockheed Martin in 2005, James
B. Comey served as Deputy Attorney General,
the second-highest ranking official in the U.S.
Department of Justice, the pinnacle of a 20year legal career in public service.

How has your position as General Counsel
evolved over the last five years as a result of
the increased emphasis on compliance?

Does it make sense to have a separate Chief
Compliance Officer? If so, would this person
report to you or not?

I don’t think so, because compliance is everyone’s
job. At Lockheed Martin, our Ethics, Finance, Legal,
and Government Affairs functions all focus on compliance. I worry that the creation of a “Chief Compliance Officer” would make it harder to foster a culture
in which compliance is an essential element of everyone’s job.

I have only been a General Counsel for a little more
than a year, so I am not well qualified to answer. But,
having viewed the role of the General Counsel from
the outside and having spoken to colleagues, a much
larger part of the General Counsel’s life is now devoted to corporate governance issues. This is particularly
true given the SEC’s recent changes to the disclosure
rules covering related party transactions and executive compensation.

Immersion in corporate governance issues and constant contact with the Board of Directors serve as important reminders that the General Counsel represents the company and not its senior officers. Of
course, this is easier said than done because people
develop powerful personal bonds, but reading corporate crime stories in the newspaper helps to reinforce
the message that those who forget who the client is,
do so at their peril. I believe a good General Counsel
shows his management colleagues, by word and deed,
that his philosophy is “yes when it can be; no when it
must be.” That is, senior management must understand from the outset that the General Counsel will do
everything possible to find ways to accomplish legitimate business objectives (“yes when it can be”) but
will be an immovable object if there is no legitimate
way to accomplish a business objective (“no when it
must be”).

Experts

How has your position as General Counsel
evolved over the last five years as a result of
the increased emphasis on compliance?

Over the last five years both the function and structure of Legal have significantly changed. Five years
ago the Legal Service comprised only one department
with about 20 people. It has since been transformed
into Legal Support, consisting of three departments
based on the company’s professional specialization,
and since the integration with BP has grown into a
full-scale business unit, servicing all operational and
non-operational processes in the company. The structure and work principles of Legal fully correspond to
the structure and core streams of the business. This
arrangement makes it more understandable and closer to the business; helps establish closer ties between
the lawyers and business streams/functions; allows
clearly delimited responsibilities; helps eliminate the
duplication of key functions; ensures an opportunity
for business to find an addressee for its requests in respect of arising legal problems faster and more precisely, and, most important of all, means that Legal
can not only give answers to particular questions but
also support a business project at all stages of its development and implementation.

How do you maintain your independence from
the company’s senior management but still
serve as a trusted business counsel?

12

Igor Maidannik is Executive Vice President of
Legal Support of TNK-BP. He has been with
TNK since 1998, initially as head of the legal
department and then in 2003 as head of the
legal block.

Legal to realign its structure and work principles and
acquire extensive additional knowledge, both in the
context of establishing relations between a lawyer and
a customer and in terms of rethinking many legal issues through a prism of global best practices. All of
these aspects have not only confirmed but also
strengthened the authority of Legal. As a result, the
issue of maintaining the independence of General
Counsel has never been relevant.
Does it make sense to have a separate Chief
Compliance Officer? If so, would this person
report to you or not?

In my opinion, today the issues of risk management,
including legal risks, compliance with the law, and
corporate social responsibility are the top priorities in
the corporate governance system. Obviously in terms
of problem significance, the compliance function
should be singled out as an independent stream and
report directly to the CEO. This is the only arrangement that enables the person responsible for ensuring
the performance of this function to be vested with
special authority in the area of checks and balances
and legal compliance. Whether this function is performed by a General Counsel, a specially designated
officer or a whole unit will depend on a number of
different internal and external factors.

How do you maintain your independence from
the company’s senior management but still
serve as a trusted business counsel?

Ever since TNK was established the lawyers always
have had an opportunity not only to provide a legal
assessment of a problem and develop a legal position
but also to propose the most efficient way forward
and, moreover, make a final decision, not least on
some important strategic issues. BP’s arrival allowed
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Edith Shih

Dr. Thomas Werlen

Head Group General Counsel, Hutchison Whampoa Ltd., Hong Kong

Group General Counsel, Novartis, Switzerland

“Compliance is part of our management culture and an internalized
concept with shared awareness and understanding.”

“The General Counsel plays a crucial role in helping navigate an
increasingly complex compliance environment.”

Edith Shih is head group general counsel and
company secretary of Hong Kong-based
Hutchison Whampoa Ltd. She is also executive
director of Hutchison Harbour Ring Ltd. and
Hutchison International Ltd.

How has your position as General Counsel
evolved over the last five years as a result of
the increased emphasis on compliance?

It would be difficult to attribute the increasing complexity of my role over the years to the rising emphasis on compliance, as we traditionally have set a very
high internal legal and internal compliance standard.
However, over recent years, the core businesses of the
Hutchison Group have expanded rapidly into new geographic areas and thus our businesses have become
more complex. The compliance issues have therefore
broadened to cover international as well as local regulatory areas across a wide range of markets and geographies. Some of our businesses are listed in the
U.S. and therefore we are also subject to the SarbanesOxley Act. My role as Head Group General Counsel
has become more multi-dimensional, and my team
has evolved into a corporate knowledge and resource
center in order to support the legal teams at the individual business and operating level.

always been able to reach a balanced internal decision. I would attribute this to the mutual trust and
credibility built over the years among a small but stable top management team and to our ability to share
our genuine concerns.
Does it make sense to have a separate Chief
Compliance Officer? If so, would this person
report to you or not?

The compliance function is managed by the legal,
corporate secretarial and finance teams in our company as we believe that compliance is not only about
legal enforcement, it also includes regulatory and accounting compliance; a team effort. The legal team
provides perspective and interpretation of the law, and
internal audit and finance teams develop and set up
systems and processes. However, I think the legal
compliance structure will likely vary according to the
specific business sector or model as well as with one’s
jurisdiction. For example, in our U.S. listed companies, we would appoint a compliance officer to ensure
that proper resources, procedures and support are in
place. At this stage, we do not have a strong need to
create a separate role as Chief Compliance Officer at
Hutchison. Compliance is well ingrained in the agenda of our top management, as we are firm believers in
the value of proper legal, regulatory and financial
compliance.

Dr. Thomas Werlen is Group General Counsel
of Novartis, Switzerland. Before joining Novartis,
he spent more than ten years in private practice,
both in New York and later as a U.S. partner in
the London office of Allen & Overy.

How has your position as General Counsel
evolved over the last five years as a result of
the increased emphasis on compliance?

As one of the leading companies in the pharmaceutical industry, Novartis has always put a high emphasis
on compliance with all applicable laws and regulations. The Group General Counsel and the legal function have therefore always played an important role.
Regulatory developments in the United States, including the challenges raised by the Sarbanes-Oxley
Act of 2002, are particularly important for a company
like Novartis, which is not only listed on the New
York Stock Exchange but for which the United States
is also an important market with 39 percent of net
sales in 2005. Familiarity not only with the Swiss regulatory environment but also with the regulatory environment in the United States and the ability to advise senior management directly on related compliance issues has therefore become an essential skill for
the Group General Counsel in recent years.

How do you maintain your independence from
the company’s senior management but still
serve as a trusted business counsel?

How do you maintain your independence from
the company’s senior management but still
serve as a trusted business counsel?

I do not perceive a significant conflict between the
two roles. I am also responsible for the corporate secretarial role in addition to the legal function. However, legal and regulatory are not the totality of compliance. We work closely with the finance team to ensure internal systems and processes are in place. In
addition, compliance is very much part of our management culture and an internalized concept among
top management with shared awareness and understanding. There are unavoidably differences in opinions and perspectives on specific issues, but we have

There is no real conflict between the two goals. To be
able to serve as trusted business counsel and valued
adviser, it is essential for the General Counsel to preserve his or her credibility and integrity and to some
extent also independence vis-à-vis senior management. Senior management at Novartis is committed to
full compliance with all applicable laws and recognizes that the Group General Counsel plays a crucial
role in helping navigate an increasingly complex
compliance environment, not only to ensure the sustained success of the business but also to avoid per-
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sonal liability of senior management due to inadvertent violation of applicable laws.
Does it make sense to have a separate Chief
Compliance Officer? If so, would this person
report to you or not?

Although closely related in many respects, the compliance function and the classic legal function are distinct from one another. Legal skills are clearly valuable and to a certain extent even required in a compliance officer. For a global pharmaceuticals company,
however, “compliance” means much more than just
compliance with law, but also strict adherence to relevant standards in areas such as health, safety and environment, quality, personnel, social responsibility or
security, which are best dealt with by separate, specialized corporate functions. Compliance in the pharmaceuticals industry also regularly involves highly
industry-specific local regulation and training of the
local marketing and sales force, which is most effectively handled by a separate compliance function.
While compliance with law will always be at the core
of every General Counsel’s responsibilities, it is important to ensure that compliance issues do not overwhelm the legal function but at the same time get the
attention they deserve. Novartis therefore has a separate compliance organization coordinated by a Group
Compliance Officer, although there is close cooperation between the compliance function and the legal
function. The Group General Counsel also has either
primary or shared compliance responsibility for a
number of areas that affect the Novartis Group as a
whole, such as compliance with securities laws, stock
exchange regulations, anti-corruption and anti-money laundering regulations, antitrust laws and corporate law.
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JOOST MAES

Egon Zehnder International, Brussels
Joost.maes@ezi.net

In the space of just a few years, the challenges facing
compliance departments have witnessed explosive
growth. Few job profiles have changed as dramatically
as those of the two executives at the top of the
compliance tree: the General Counsel and the Chief
Compliance Officer.
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NICK LOWNDES/EASTWING

A new source of value

COMPLIANCE IS NOT a recent invention. Companies have always had to respect the law. Certain industries, and the financial industry in particular, have a
long tradition of compliance and compliance management functions. But in the last five years, compliance has seen a huge surge in significance and topicality on account of a variety of developments.
Emerging economies like China and India are writing
new laws onto the statute books at enormous speed. It
may sound like a paradox, but the general trend towards creating free competition by deregulating certain industries, especially those that were traditionally state controlled, was only made possible by prescribing a wider but nonetheless regulative framework for these industries.
Along with deregulation came globalization, with
companies expanding their geographical coverage to
compete on an increasingly global scale. Breakthrough innovations in communication systems both
facilitated and accelerated this trend. As a result, today more and more companies operate in multiple
jurisdictions, each with its own specific legal system
and rules. Global players combine a great variety of
cultures and business philosophies under one roof, including different attitudes to what constitutes compliance. Globalization is also reflected in global access
to capital. Regulation of the capital markets, which
has become more stringent, has worldwide ramifications. A company quoted on the New York Stock Exchange, for example, is subject to the Sarbanes-Oxley
Act wherever it operates, even if the focus of its activities and/or its head office are outside the U.S.
Abuses large and small, either new or no longer tolerated, have led regulators to act. The business environment today is less forgiving than it used to be. The
fraud cases that hit the world at the start of the new
millennium, when senior executives manipulated financial statements, have resulted in invasive scrutiny
on the part of the regulators. Small investors and
funds have become less tolerant and have joined
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forces to organize closer surveillance of corporate
management.
Some new issues needed new answers: Consider
only the (mis)use of the Internet at the workplace or
e-commerce. Other malpractices, some having acquired a misplaced patina of tolerability through long
use, have come under the spotlight of public scrutiny,
e.g. sexual harassment, lax approaches to data protection, or gifts to political parties.
In this new environment, compliance has become a
must. A business decision that is not compliant is by
definition a bad business decision. Inadequate compliance has caused major damage to corporate reputations, destroying much value in the process.
Faced with an ever-growing tangled jungle of rules,
in an atmosphere far more repressive than in the past,
companies have no option but to take compliance seriously. There are many symptoms of this evolution.
Compliance departments are becoming bigger;
boards often set up a Compliance Committee; and
companies hasten to establish Codes of Conduct and
invest substantial resources in ensuring that they are
communicated, respected and monitored.

The world has changed
We are also witnessing a tendency towards more principle-based compliance. Where traditionally, especially in the U.S., numerous precise rules were enacted to govern all kinds of situations, today there is a
widespread awareness that it is impossible to cover all
eventualities in this way, and that there will always be
loopholes that “creative minds” will exploit. Principle-based compliance puts business leaders under
greater stress. The time when everything that was not
explicitly forbidden was allowed is history. Their fiduciary duty towards the company and its shareholders obliges directors and corporate officers to abide
by the spirit of the law and no longer the mere letter.
Gone are the days when compliance was a matter
of avoiding legal sanctions. Today it embraces sets of
ethical rules that have become industry standard or
that companies choose to embrace, sometimes with
the aim of gaining a competitive edge. In this way,
compliance has been transformed from a necessary
evil into a new source of value for companies. Companies that are known for their organizational integrity attract and retain the best talent. And the stricter the
principles a company complies with, the more attrac-
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tive it is perceived to be by potential investors. Compliance, then, is today about personal conduct, about
mindsets, about corporate culture. It does not work,
however, without systems and processes. These systems have to be designed to prevent, detect, and resolve problems. Successful compliance is a combination of the right culture and the right infrastructure.
Both are indispensable. Global and multinational
companies in particular face the challenge of assuring
that all constituencies march to the same tune, following the same guidelines.
Obviously these systems should be aligned with the
corporate values. All too often we encounter appraisal and reward systems that are focused on results,
with no eye for how and to what extent the individuals concerned showed integrity in the way they
achieved those results. Controls are important and
necessary, especially as a company becomes larger
and more complex. But control in itself does not improve performance. It avoids value destruction, but it
does not create value.

How to organize compliance
Before developing such systems, a number of questions need answering: Who is responsible for compliance? Should there be a separate compliance department along with the classical legal function? If so,
where does one draw the dividing line between the
responsibilities of the General Counsel and those of
the Chief Compliance Officer? To whom should the
Chief Compliance Officer report? Should he or she
be recruited externally or be promoted from within?
There is no one-size-fits-all solution. Many different factors come into play in defining the best solution for a particular company. In the first place, the
type of industry will be an important consideration in
deciding how to organize the compliance function.
The more regulated the industry, the more heavyweight the compliance function will need to be. In
some industries – banking and insurance, for example
– companies are required by law to install a specific
compliance function. Pharmaceutical companies too
have complex compliance structures – for obvious
reasons, dealing as they do with other people’s lives.
At the other end of the scale there are major industrial companies that have only a handful of compliance officers, if any. They have less rules to worry
about and will typically allocate compliance manage-
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ment to the legal department, the audit department or
a mixture of functions, each taking responsibility for
compliance in its particular field.
There can be good reasons for keeping the compliance function separate: Compliance officers need to
be very close to the business and will preferably be
sourced from the operational side of the company.
This guarantees that they understand the implications
of rules for day-to-day business practices. It also
gives them the credibility to tell the people on the
business side what must be done and enforce the
guidelines. Also, compliance is about systems and
processes and this should not be the prime focus of a
legal department. Moreover, it is more than likely that
legal counsels will not have the skills and talent to design and manage such systems and processes.
Arguments in favor of integrating the compliance
function into the legal department include the fact
that compliance is about respecting the law and is
therefore an essential part of the legal function. What
must be avoided at all costs is that different interpretations of a particular rule exist within the same company.
What is vital is that the General Counsel should be
closely involved in the organization and management
of the compliance function. Some compliance issues,
such as those related to securities laws, stock exchange regulations, anti-corruption and anti-money
laundering laws, anti-trust laws and corporate governance rules, are and must remain the prime responsibility of the General Counsel and the legal team. The
legal team will also normally play a key role in training employees in compliance matters.
The reality today is that, in a majority of companies
that have a Chief Compliance Officer, s/he reports to
the General Counsel. But even if the Chief Compliance Officer reports to the General Counsel from an
organizational point of view, s/he still needs a direct
line to the CEO and the Board of Directors (via the
Compliance Committee or the Audit Committee, if
these exist).
It remains the case, however, that in a vast majority
of companies, the General Counsel is de facto the
Chief Compliance Officer. The profile of the ideal
General Counsel is, however, different from the profile of the ideal Chief Compliance Officer. To put it
simply: The General Counsel is above all an advisor;
the Chief Compliance Officer is first and foremost a
manager. The General Counsel is expected to help
make business decisions, taking into account what the
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rules say and arbitrating between what is wanted and
what is allowed. The Chief Compliance Officer is
concerned with the rules and processes that keep the
organization compliant and will ideally be a champion in process leadership. Legal skills will, however,
allow the Chief Compliance Officer to better understand the value and – more important still – the spirit
of the different rules.
In a business world obsessed with compliance, the
life of the General Counsel has not become any easier. Common sense and sound legal reflexes no longer
suffice. General Counsels need to know the content
of the rules, their background and intention. But the
applicable rules are sometimes conflicting. Take the
well-known example of U.S. regulations on whistleblowing or the request from the U.S. Department of
the Treasury to disclose certain financial transactions
to help fight international terrorism, which are not
compatible with the EU Directive on data privacy.

From reaction to action
The traditional, old-style approach of the General
Counsel is essentially reactive. He or she defends the
company’s interests whenever they are attacked and
gives advice whenever asked. The General Counsel of
the future will need to be more proactive. In the role
of legal risk manager, the General Counsel needs to
anticipate risk and prevent it happening, rather than
solving a problem after it arises.
This requires an understanding of the strategic direction of the company. The General Counsel is not
necessarily a contributor to the strategic development
of the company, but will invariably be a strategic
minesweeper, clearing the way ahead to avoid painful
accidents. This pro-activity also involves an active dialogue with regulators to assure they understand the
business imperatives and find the best solution for all
parties involved.
General Counsels also need to understand the interests and expectations of the different stakeholders in
the company, be it employees, investors, customers,
consumer associations, environmental or human
rights activists. Whenever they are asked for their
opinion, they need to take not only the regulatory environment but also other related or peripheral issues
into account. The Counsel’s role is no longer to say
what is legal and what is illegal, but to say what is
right and what is wrong with a view to the broader
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context of corporate image, ethics and good governance. In this respect, the General Counsel is more
than ever the conscience of the company.
To play this role, General Counsels need sound
judgment based on a mixture of knowledge, wisdom
and self-confidence. Their knowledge will embrace
not only legal developments but also social trends,
history, cultural differences and the context in which
laws are created. Their wisdom will endow them with
an understanding of human behavior and a sense of
perspective that helps them see the long-term effects
rather than the short-term advantage. Their self-confidence will enable them to speak up with conviction,
to avoid corruption, and to be strong enough to put
the company’s interests above their own. Also, they
must be impervious to any outside influence, including the influence of the CEO or board members.
Paradoxically, the more independently the General
Counsel acts, the more likely he or she is to develop a
relationship of trust with the CEO and the board.
While there are often occasions involving a conflict
of interests between giving impartial advice and being considered a strategic partner to top management,
in the long run, these may prove to be the occasions
when trust is really built.
The role of General Counsel has become more
challenging and risky as expectations have soared.
On the upside, the role has gained in importance, profile and compensation. Careers of candidates for
these roles need to be well planned and monitored in
order to ensure that a vacuum does not occur when
the General Counsel retires or… has to go.
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